
                                                                                               Sessions Case No. 229  of  2011 
                                                                                                        G.R Case No 1873 of 10 

1 
 

IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Officer : Smti J. Sarmah, 
      Sub-Divisional Judicial Magistrate (S), 
      Tezpur, Sonitpur.  
 

Sessions Case No.  229 of 2011 
(Arising out of G.R.Case No.1873 of 10 

                     U/s.302/109 of  IPC. 

 

State 

-Vs- 

 
1. Sri Golap Borah 
2. Smti Gunjodh alias Gunja  Kaur 

                              ……. Accused persons.  
 

Advocates appeared:- 

 For the State  :    Smti R. Chakravarti, Ld. Addl. P.P. 

For the accused :    S.E. Alam,  Smti D. Singha, Ld. Advocate. 

 

Date of evidence :  8-10-12,22-7-14,3-12-14,30-4-15,8-6-15,27-7-15,               
28-9-16,14-9-15,8-8-17.  

Date of argument :    06-01-2018.  

Date of Judgment :     20-01-2018. 
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JUDGEMENT  

1.                  Brief history of the prosecution case is that dead body of 

No.13893643H Dvr Gde II Gurmeet Singh was found near Y junction, 

Govind Nagar Colony on Raksha Marg Missamari Cantt. Said Gurmeet 

Singh sustained injury on his head, face and left hand.  

2.                    An FIR to that effect was filed by the informant                      

one Susil Thapa, Lt. Col, Adjutant,  before   Missamari  P.S. which was 

registered as Missamari P.S. case No. 100/10  U/s.302 of  IPC. 

3.                    After investigation, the investigating agency has 

submitted charge-sheet against accused  Golap Borah and Gunjodh 

alias Gunja Kaur  U/s. 302/109/34 of  IPC.  

4.                   On appearance of the accused persons, the copy was 

furnished to them  and the case was committed to the court of 

Sessions as per Sections 209 Cr.P.C, by Smt. J. Sarmah, Ld. Sub-

Divisional Judicial Magistrate(S), Tezpur  and thereafter this case is 

transferred to this Court for trial.  

5.                  After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both sides, my ld. predecessor 

was pleased to frame charge U/s.302/109 of IPC against the accused 

Gunjodh alias Gunja Kaur and also framed charge U/s.302 of IPC 

against accused Golap Borah. The contents of the charges were read 

over and explained to the accused persons to which they pleaded not 

guilty and claimed to be tried.  

6.                 During trial, prosecution has examined as many as 10(ten ) 

witnesses in the form of-  

   PW-1  Md. Mojibur Hussain  
   PW-2  Sri Dipak Deka 
   PW-3  Sri Kuldip Singh  
   PW-4  Lt. Col. Susil Thapa 
   PW-5  Sri Rameswar Das 
   PW6  Sri Jatin Boro 
   PW-7 Sri Biman Choudhury 
   PW-8  Dr. Rupam Pegu 
   PW-9  Sri Dhanjit Kalita 
   P.W.10  Sri Jibon Sarkar 
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Prosecution has also exhibited some documents in the form of Ext.1 to 

Ext.11.  Prosecution evidence was closed. Statement of the accused                     

persons recorded U/s 313 Cr.P.C The accused persons denied the 

allegation in toto and declined to adduce evidence in defence. Heard 

argument of both side.  

 

7. POINTS FOR DETERMINATION:- 

(1)  Whether the accused Gunjodh alias Gunja  Kaur,  on 26-9-2010 

near Y junction, Govind Nagar Colony on Raksha Marg Missamari Cantt. 

Under Missamari PS committed the offence of murder of Gurmeet Singh 

by abetting accused Golap Borah in commission of offence of murder 

which offence was committed in consequence of her abetment and 

thereby committed an offence punishable U/s.302/109 of IPC. 

(2) Whether the accused Golap Borah, on the same date and place, 

committed murder causing the death of Gurmeet Singh  and thereby 

committed an offence punishable under section 302  IPC within.    

 

EVIDENCE 

8.                   PW1 Md. Mojibur Hussain in his evidence stated that on 

the date of occurrence at about 7:30 p.m. police came and told that 

murder had been committed in the police station and asked him to go. 

He went and saw the place of occurrence. Police held inquest. He has 

proved the inquest report as Ext.1 wherein Ext.1(1) is his signature. 

Police also seized some articles including a bottle. He has proved the 

seizure list as Ext.2 wherein Ext.2(1) is his signature. He also proved 

the seizure list in respect of seizure of one cycle as Ext.3 wherein 

Ext.3(1) is his signature.   

9.     In his cross examination he has stated that he did not 

go near to the dead body. The dead body was lying near the road in 

the cantonment area. He has further stated that except police, the 

general public having smart cart can only go to the canteen.  

10.     PW2 Sri Dipak Deka in his evidence stated that when he 

was going to school, he saw lot of gathering at Missamari Police 

Station. He went inside the Missamari P.S. and heard that there was a 

murder. He also heard that one army driver was killed. At that time 
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accused Golap Borah was in the police vehicle and police told him to go 

with them in the vehicle. Army took him along with the accused  to 

Gabharu River  and army asked he accused about the incident but he 

does not know what was asked and what he stated.  

11.    In his cross examination he has stated that he was the 

VDP secretary and so army and police took him in the vehicle.  

12.     PW3 Sri Kuldip Singh in his evidence stated that  on the 

date of occurrence at about 6/7 p.m., when he was at Rangapara, the 

army of Missamari Camp telephonically informed him that his son was 

murdered and asked him to go. Then at about 9 p.m.  he along with his 

son Dilbag Singh, Gurjit Singh and Jagajit Singh and some other people 

went to Missamari and found the his son Gurmit Singh lying dead in 

front of Missmari Army Officers Mess. He also saw cut injury on the 

neck and left hand of his son. The dead body was taken to police 

station. On the next day he filed FIR. The dead body was sent to 

Kanaklata Civil Hospital for treatment. He has further stated that his 

daughter-in-law the accused Gunja Kaur was a woman of bad character 

for which there was quarrel with his son. His daughter-in-law had love 

affair with accused Golap Borah and both of them had killed his son.  

13.     In his cross examination he has stated that  he has not 

seen the FIR lodged by him in the court. His daughter-in-law Gunja 

Kaur lodged an FIR against his son Gurmit in the   Rangapara PS and in 

that case his son was detained in jail. After filing of the case by his 

daughter-in-law against his son, she has been living in her parental 

house at Rangapara. He further stated that his son used to take 

alcohol.  

14.     PW4 Lt. Col. Susil Thapa in his evidence stated that on 

26-9-2010 in the evening he got telephone call from Subedar Major 

M.L. Swami that driver Gurmit Singh was lying dead at Gobind Nagar Y 

Junction Colony on Raksha Mark, Missamari Cantonment. He 

immediately informed his C.O. and rushed to the place of occurrence 

and found driver Gurmit Singh was lying dead with cut injuries on 

head, face and left hand.  Then he filed a written complaint before O/C, 

Missamari PS. he has proved the FIR as Ext.4 wherein Ext.4(1) is his 

signature.  
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15.     In his cross examination he has stated that the 

occurrence took place inside the cantonment area. It was a prohibited 

area and persons having smart card can enter into the cantonment.   

16.     PW5 Rameswar Das in his evidence stated that about 

four years back Gurmit Singh died. At about 9:30 p.m. he saw the dead 

body of Gurmit Singh in the Garubanda Out Post. He further stated that 

though his name was written in the seizure list but the signature was 

not put by him.  

17.     PW6 Sri Jatin Boro in his evidence stated that about 4/5 

years back at about 11 a.m. he went to Missamari PS. Then the O/C 

took him along with Dipak Deka to Missamari Army Cantonment area in 

their vehicle. Army and police interrogated accused Golap bora inside 

the cantonment and thereafter they were taken to Gabharu river. He 

came to know that a man was murdered.  

18.     In his cross examination he has staed that he does not 

know what was asked to Golap Borah by the police and army 

personnel.  

19.     PW7 Biman Choudhury in his evidence stated that 

Gurmit Singh was murdered about 4/5 years back. When he went to 

the police station he saw accused Gunja Kaur in the police station and 

during interrogation by police, Gunja Kaur stated that after one year of 

her marriage with Gurmit Singh she has illicit relation with accused 

Golap Borah. Police also took accused Golap Borah to a shop at 

Missamari Chariali where alcohol was sold. During interrogation 

accused Golap Borah told that Gurmit Singh took alcohol in that shop 

and he was watching him and when Gurmit Singh was going to his 

quarter in his bicycle, accused Golap borah followed him and gave blow 

with khukri from back side. On being asked about the khukri, accused 

Golap borah took police to Gabharu bridge and told that he threw the 

khukri in the river. He further stated that he was present along with 

police during that time. He further stated that accused Golap Borah told 

that Gurmit assaulted his wife as Golap Borah  has illicit relation with 

the wife of Gurmit for which he committed murder of Gurmit.  

20.     During cross examination he has stated that he went to 

the police station after 4/5 days of the occurrence. He further stated 
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that 2/3 other local persons including him were along with police. He 

denied the defence suggestion that accused Golap Borah and Gunjodh 

alias Gunja did not give any statement before police.  

21.     Pw8 Dr. Rupam Pegu in his evidence stated that on 27-

9-2010 he conducted post mortem on the dead body of Gurmit Singh in 

reference to Missamari PS case No.100/10 U/s.302 of IPC  andon 

examination found the followings : 

     Rigor mortis present. Multiple incised wound seen.  

(i) Sharp incised wound of around 4” over left 

frontal region upto occipital region including 

parietal and temporal.  

(ii) Incised wound at around 3” over left temporal 

region. 

(iii) Incised wound of about 7” from outer corner of 

the left eye through middle ear upto back of the 

neck with cutting of the carotid vessels.  

(iv) Incised wound from bridge of the nose to the left 

cheek.  

(v) Incised wound from the angle of the mouth (left 

outer) to the upper part of the neck.  

(vi) Incised wound over left temporal region.  

(vii) Cut injury (incised0 cutting through both bones 

of fore-arm.  

No ligature mark around the neck. Other organs healthy. 

All the injuries were antimortem in nature.  

He opined that the cause of death was due to haemorrhage and shock 

as a result of injuries sustained.  

He has proved the post mortem report as Ext.5 wherein Ext.5(1) is his 

signature and Ext.5(2) are the signature of Joint Director of Health 

Services. 

 

22.      PW9 Sri Dhanjit Kalita in his evidence has narrated 

various stages of investigation conducted by him. After completion of 

investigation he has submitted charge sheet against the accused 

persons U/s.302/109/34 of IPC. He has proved the inquest, seizure list 
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in respect of seizure of one Nokia mobile hand set, one royal vat XXX 

rum, 3 packets of sikhar and 1 packet sagar bidi and one match, 

seizure list in respect of seizure of one Hero Royal (gold) bicycle FIR, 

seizure list in respect of seizure of memory card, Extract copy of GDE 

NO.537 dated 26-9-10, dead body challan, sketch map, disclosure 

statement of accused Golap Borah and charge sheet as Ext.1, Ext.2, 

Ext.3, Ext.4, Ext.6, Ext.7, Ext.8, Ext.9, Ext.10 and Ext.11 wherein 

Ext.1(1), Ext.2(2), Ext.3(2), Ext.6(1), Ext.8(1), Ext.9(1), Ext.10(1) and 

Ext.11(1) are his signatures. He has also proved the memory card as 

Material Ext.1 and one bottle containing XXX rum, one match box and 

three packets of gutkha as Material Ext.2. 

23.     PW10 Sri Jibon Sarkar in his evidence stated that On            

8-10-10  at about 9/10 a.m. one police personnel came to his studio 

and told him that the O/C, Missamari PS has called him to the police 

station. Accordingly he went to Missamari PS along with his camera.  

The O/C, Missamari PS has brought one person from the lockup and 

told him that they would interrogate him and asked him to video 

recording of the said interrogation. After completion of the recording 

the O/C, Missamari PS told him that they need the said memory card 

containing the video recording. Accordingly police seized the said 

memory card from him containing the said video. He has proved the 

seizure list as Ext.6 wherein Ext.6(2) is his signature.  

24.     In his cross examination he has stated he does not know 

about the conversation of the interrogation between the said person 

and police personnel. Police has not recorded his statement. He has 

further stated that he has not viewed as to whether the said recording 

was properly recorded or not.  

 

                             ARGUMENT 

 

25.    During argument Ld. defence counsel  has submitted 

that statement of the witnesses made before the investigating officer 

substantially differs with the evidence adduced in the court. In this 

aspect they have relied on the decisions of Hon’ble Gauhati High 

Court   in Maskandar Ali vs. State of Assam , reported in (1995)1 
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GLR 421 and Bimal Chandra Sarkar vs. State of Tripura 

reported in (2010)4 GLR 567. It is also submitted that the 

confession made before police is not admissible in evidence and 

therefore it is to be excluded from the purview of consideration. In this 

aspect, the defence relied on a decision of Hon’ble Gauhati High 

Court in Petlu Konwar vs. State of Assam reported in 2016 

Cri.L.J. 4496 and Hon’ble Supreme Court in Raju Prremji vs. 

Customs NER Shillong Unit reported in 2009 Cri.L.J. 3972. It is 

also submitted during argument that it is the duty of the prosecution to 

prove the charge against the accused beyond all reasonable doubt and 

suspicion can never take place of proof. In this aspect the defence 

relied on a decision of  Hon’ble Supreme Court in Vijay Thakur vs. 

State of Himachal Pradesh reported in (2014) 14 SCC 609.  

 

DISCUSSION, DECISION AND REASONS FOR DECISION

   

26.    Appreciating the evidence on record it is found that 

PW8 Dr. Rupam Pegu has conducted the post mortem examination on 

the dead body of Gurmit Singh and found various cut injuries and 

opined that the cause of death was due to haemorrhage and shock as a 

result of injuries sustained. He has proved the post mortem report as 

Ext.5. PW1 Md. Mojibur Hussain was witness of seizure and inquest and 

has not seen the occurrence and has further stated that he did not go 

near to the dead body. He has also stated that the dead body was lying 

near the road in the cantonment area. He has also stated that except 

police the general public having smart card can only go to the canteen. 

PW2 Dipak Deka has also not seen the occurrence. He has specifically 

stated that he does not know as to what was asked by the army to the 

accused. PW3 Kuldip Singh has also not seen the occurrence. PW4 Lt. 

Col. Susil Thapa though narrated the fact of death of Gurmit Singh and 

proved the FIR as Ext.4, he has specifically stated in his cross 

examination that the occurrence took place inside the cantonment area 

which is prohibited area and person having smart card can enter into 

the cantonment. PW5 Rameswar Das and PW6 Jatin Boro have not 

made any implicating statement against the accused persons. Although, 
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PW7 Biman Choudhury in his evidence has stated that during 

interrogation the accused told police that Gurmit Singh took alcohol in 

the shop and the accused Golap Borah was watching him and when 

Gurmit Singh was going to his quarter in his bicycle the accused Golap 

Borah followed him and gave blow with khukri from backside and on 

being asked about the khukri accused Golap Borah took police to 

Gabharu bridge and told that he threw the khukri into the river. The 

above evidence is not believable and tenable in law because of the fact 

that nothing was recovered on the basis of the alleged statement of the 

accused. That apart, no confessional statement of the accused Golap 

Borah was recorded through magistrate as required under the law. 

27. PW9 Dhanjit Kalita, the investigating officer, has narrated 

various stages of investigation and proved the inquest, seizure list in 

respect of seizure of one Nokia mobile hand set, one royal vat XXX 

rum, 3 packets of sikhar and 1 packet sagar bidi and one match, 

seizure list in respect of seizure of one Hero Royal (gold) bicycle, FIR, 

seizure list in respect of seizure of memory card, Extract copy of GDE 

No.537 dated 26-9-10, dead body challan, sketch map, disclosure 

statement of accused Golap Borah and charge sheet as Ext.1, Ext.2, 

Ext.3, Ext.4, Ext.6, Ext.7, Ext.8, Ext.9, Ext.10 and Ext.11.  PW10 Jibon 

Sarkar is a camera man who has proved the seizure list, the Ext.6 by 

police has seized one memory card, the Material Ext.1. The alleged 

memory card is electronic document and the same is not proved before 

the court as per Evidence Act.  

28. From the above evidence on record I have found that it is the 

duty of the prosecution to prove the charge against the accused 

persons beyond all reasonable doubt. In the instant case, the basis of 

the prosecution case is on suspicion alone. The suspicion can never 

take the place of proof, however strong it may be.  

29. I have gone through the decisions submitted by the ld. defence 

counsel in the context of the present case and after going through the 

decisions as well as the available oral and documentary evidence on 

record I have come to the conclusion that prosecution has very 

miserably failed to prove the charges against the accused Golap Borah 

beyond all reasonable doubt. The evidence is also totally silent to rope 
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accused Gunjodh alias Gunja Kaur U/s.302/109 of IPC. Moreover, the 

grave are the offence, the stricter should be the proof. In the instant 

case prosecution has failed to prove the necessary ingredients of the 

offence U/s.302/109 of IPC against the accused persons beyond all 

reasonable doubt.   

O  R  D  E  R 

 

30.                       In result, accused Gunjodh alias Gunja Kaur and Golap 

Borah are  acquitted from the charge U/s. 302/109  of IPC and set 

them at liberty forthwith.  

  

31.                       Bail bonds stand cancelled. The bailor is discharged 

from his liability.  

 32.                     Seized items be destroyed in due course.  

                               33.                      G.R. Case No. 1873 of 10  be sent back to the Court of 

Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.  

34.              Given under the hand and seal of this Court on this 20th day of 

January,  2018.  

 

(D. Ullah) 
Additional Sessions Judge,  

           Sonitpur,Tezpur 
 

Dictated and corrected by me 

 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses: 
 
   PW-1  Md. Mojibur Hussain  
   PW-2  Sri Dipak Deka 
   PW-3  Sri Kuldip Singh  
   PW-4  Lt. Col. Susil Thapa 
   PW-5  Sri Rameswar Das 
   PW6  Sri Jatin Boro 
   PW-7 Sri Biman Choudhury 
   PW-8  Dr. Rupam Pegu 
   PW-9  Sri Dhanjit Kalita 
   P.W.10  Sri Jibon Sarkar 

 
           Prosecution Exhibits : 

 Exhibit-1…..  Inquest report. 
 Exhibit-2…   Seizure list.  
 Exhibit-3…   seizure list.  
 Exhibit-4…… FIR.  
 Exhibit-5…  post mortem report.  

             Exhibit-6…   seizure list.  
 Exhibit-7…… Extract copy of GDE NO.537 dated 26-9-10. 
 Exhibit-8…   dead body challan.  
 Exhibit-9…   sketch map.  
 Exhibit-10…disclosure statement of accused Golap Borah.  
 Exhibit-11… charge sheet.  
 Material Exhibit-1 … memory card.  
 Material Exhibit-2 : one bottle containing rum, match box, 3  packets 
of gutkha.  
 

Defence Witnesses:  
 

Nil  
Defence Exhibits:  

 
Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,      
Sonitpur,Tezpur 

 
 


